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Our Reference: Your Reference: ALRSA
Direct Line: 011 669 9602 / 011 669 9506 Date: 9 June 2024
Email Address: nadine.mather@bowmanslaw.com / pascale.towers@bowmanslaw.com

ANIMAL LAW REFORM SOUTH

BY EMAIL

Dear Sir

RE: NATIONAL COUNCIL OF SOCIETIES FOR THE PREVENTION OF CRUELTY TO ANIMALS // ANIMAL LAW
REFORM SOUTH AFRICA - REQUEST FOR ACCESS TO INFORMATION IN TERMS OF THE PROMOTION OF ACCESS
TO INFORMATION ACT 2 OF 2000

1. We refer to the above matter and confirm that we act for and on behalf of the National Council of
Societies for the Prevention of Cruelty to Animals (our client / the NSPCA).

2. Our client has furnished us with a copy of the request for access to information made by Mr. Cheslyn
Chester on behalf of Animal Law Reform South Africa (ALRSA) in terms of section 18 of the Promotion
of Access to Information Act, 2000 (PAIA), on 10 April 2024 (the PAIA Request), as well as a copy of
your letter dated 10 April 2024 (your Letter).

3. Without in any way acknowledging or confirming ALRSA’s compliance with the provisions of PAIA,
we confirm that we address this letter to you on behalf of our client in response to the PAIA Request
and your Letter.

THE PAIA REQUEST

4, In this regard, and in accordance with section 25 of PAIA, our client has determined that access
will be refused to ALRSA in respect of most, but not all, of the items set out in the PAIA Request, as
read with your Letter.

5. We set out below each item of the PAIA Request to which our client will not grant access (along
with our client’s reasons therefore), and the documents relevant to any item of the PAIA Request
for which our client will grant access:

5.1 Records to which access is refused in terms of section 23 of PAIA

“7.1 A list of facilities which the NSPCA ... know to be corporations in the poultry and
egg industry (broadly defined);
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7.3 A list of facilities inspected during the above mentioned second period which are
corporations in the poultry and egg industry;

7.8 Enforcement reports, including lists, tables, spreadsheets and other information
concerning any corporation in the poultry and egg industry;

7.12 Correspondence with the National Prosecuting Authority (“NPA”) regarding
charges they have sought to pursue against any corporations in the poultry and
egg industry;

7.16 Records demonstrating NSPCA'’s justification for not pursuing enforcement action

in terms of the Animals Protection Act 71 of 1962 (“APA”) or other relevant
legislation in respect of the use of cages in the egg supply chain and poultry
industry more generally; ... "

(collectively, the section 23 requests).

Our client has instructed us that itis entitled fo refuse the section 23 requests in ferms of section
23 of PAIA on the basis that the requested records cannot be found and/or do not exist.

In this regard, and in accordance with section 23 of PAIA, we enclose with this letter an
affidavit deposed to by the information officer of our client on 7 June 2024 (the NSPCA
Affidavit) confirming infer alia that: (i) the NSPCA is not, and has never been, in possession of
the records referred to in the section 23 requests, and/or that such records do not exist; (ii)
our client has exercised all reasonable efforts to locate the records referred o in the section
23 requests; and (iii) it is not possible for our client to provide ALRSA with the records requested
in the section 23 requests as such records are not in the NSPCA's possession and/or do not
exist.

Requests to which access is refused on the basis of non-compliance with PAIA

"7.9 Details of charges laid by the NSPCA against corporations in the poultry and egg
industry;
7.10 Details of court proceedings relating to the corporations in the poultry and egg

industry which the NSPCA ... has been involved with to any extent including but
not limited to through the provision of evidence, providing testimony or otherwise
which may include pleadings, notices, affidavits, orders, judgments, or any other
court records;

7.11 Details of any successful or unsuccessful prosecutions in respect of the Animal
Protection Act 61 of 1962 (as amended) in respect of corporations in the poultry
and egg industry;

7.13 Details of nolle prosequi certificates issued by the NPA fo the NSPCA in respect of
cases related to any corporations in the poulfry and egg industry;

7.15 Details of the existence of any non-disclosure agreements that have been
entered to between NSPCA and/or any corporations in the egg industry;

7.17 We note that the NSPCA has indicated that it has instituted several criminal cases
against individuals in respect of caged confinement of dogs by breeders and
unnecessary suffering in respect of land farmed animals, including dairy calves.
The NSPCA has also taken criminal action against corporations. For instance,
NSPCA laid criminal charges against Al Mawashi, a livestock supplier, in terms of
the APA. The charges related to the horrendous conditions that live sheep being
exported from South Africa to Kuwait were subjected to. We request the rationale
behind the NSPCA's decision to pursue these matters in terms of the APA, while
seemingly not indicating that they have similarly taken actfion against the cruel
use of cages within the egg supply chain including prospections, which present
similarly horrific cruelty and conditions for chickens (including layer hens and
male chicks). If the NSPCA considers the use of cages in the egg supply chain to
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be an offence in terms of the APA, we request records illustrating the rationale
behind its decision-making process in the pursuit of such matters”,

(collectively, the non-compliant requests).

5.2.1 The provisions of PAIA apply to the records in the possession, or under the control, of public
and private bodies. In this regard:

5.2.1.1 section 11 of PAIA provides that a requester must be given access to a record of a public
body (if the procedural requirements confained in PAIA are complied with and provided
that access to the record is not reused in terms of any ground of refusal permitted in terms
of PAIA); and

52.1.2 a record is defined in PAIA as any “recorded information — (a) regardless of form or
medium; (b) in the possession or under the confrol of that public or private body,
respectively; and (c) whether or not it was created by that public or private body,
respectively”.

5.2.2 The non-compliant requests are self-evidently requests for information and, in the absence of
constituting valid requests for “records” as contemplated in PAIA, fall outside of the scope of
PAIA.

5.2.3 Accordingly, our client refuses the non-compliant requests on the basis that it is not required

to provide any information or “details” or fo explain its “rafionale” to ALRSA in terms of
sections 11 and 18 of PAIA.

5.2.4 Further, and for completeness, our client has instructed us that it is entitled to refuse arequest
for access to:

5.2.4.1 “pleadings, notices, affidavits, orders, judgments, or any other court records” (as
contemplated in request 7.10 above), and

5242 “records illustrating the rationale behind its decision-making process in the pursuit of such
matters” (as contemplated in request 7.17 above),

on the basis that such records do not exist.

5.2.5 In this regard, and without in any way derogating from our client’s position regarding the
validity of the non-compliant requests, in so far as may be necessary and solely for purposes
of ensuring compliance with section 23 of PAIA, our client has dealt with the specific aspects
of the requests made in paragraphs 7.10 and 7.17 of your letter which may constitute a
request for access to records in the NSPCA Affidavit.

53 Records to which access is refused in terms of the grounds for refusal of access contemplated
in Chapter 4 of PAIA

5.3.1 7.4 Reports, lists, tables, spreadsheets and other information relating to any non-compliance
in the poultry and egg industry™.

"'7.6 Reports, lists, tables, spreadsheets and other information relating to any non-compliance,
warnings and citations or other actions in respect of any corporation, in respect of violations
of animal welfare legislation and standards regarding chicks including ill-treatment, abuse,
neglect and death of chicks”.

5.3.1.1 In terms of section 44(1)(a) of PAIA, our client is entitled to refuse a request for access to
a record if the record contains (i) an opinion, advice, report or recommendation
obtained or prepared, or (i) an account of a consultation, discussion or deliberation that
has occurred, for the purpose of, amongst others, taking a decision in the exercise of a
power or performance of a duty conferred or imposed by law.

53.1.2 In this regard, our client has instructed us that “reports ... and other information” relating
fo non-compliance are prepared for purposes of defermining the outcome to be taken
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pursuant to an investigafion and, accordingly, constitutes records prepared for the
purpose of the NSPCA "“faking a decision in the exercise of a power or performance of a
duty conferred or imposed by law".

Accordingly, our client is entitled to refuse access to the request for “reports and other
information” in the requests made at paragraphs 7.4 and 7.6 of your letter.

In addition, our client has instructed us that it is enfitled to refuse the above requests in
ferms of section 23 of PAIA on the basis that other than reports, no “lists, tables or
spreadsheets” are in our client’s possession or exist. In this regard, and in accordance with
section 23 of PAIA, we refer to the NSPCA Affidavit enclosed herewith.

Finally, and in so far as the request made at paragraph 7.6 of your letter contemplates
that ALRSA be provided with “warnings and citations”, please see our response at
paragraph 5.4.2 below.

""7.14 Reports, lists, tables, spreadsheets and other information relating to any donations that
NSPCA ... receive[s] from any corporations in the egg industry through fundraising initiatives
or otherwise".

In terms of section 42(3)(b) of PAIA, our client is entitled to refuse a request for access to
arecord if it contains financial, commercial, scientific or technical information, other than
frade secrets, the disclosure of which would be likely to cause harm to the commercial or
financial interests of a public body.

In this regard, we have been instructed by our client that “reports, lists, tables,
spreadsheets and other information relating to any donations that” it receives contain the
financial and/or commercial information of the NSPCA, the disclosure of which could
prevent the NSPCA from, or limit or restrict the NSPCA's ability to, receiving funding in the
future. Accordingly, our client is entitled to refuse this request for access in so far as it
"would be likely to cause harm to the commercial or financial interests” of the NSPCA.

Records to which access will be granted

7.2 A list of each SPCA that the NSPCA oversees, including their contact details”.

Our client grants this request and has made available a list of each SPCA that the NSPCA
oversees, together with their contact details, which list is accurate as at June 2024.

“7.5 Warnings, citations issued to or other actions in respect of any corporation in the poultry
and egg industry, in respect of violations of animals protection and welfare legislation and
standards, including among others, instances of ill-freatment, abuse, neglect and death of
chickens”.

Our client has instructed us that it issued 13 warnings relating to instances of “ill-freatment,
abuse, neglect and death of chickens” during the period 1 December 2022 to 30
November 2023. Our client grants access to these warnings subject to the proviso that the
personal and confidential information of any third parties has been redacted.

In addition, our client has instructed us that it is entitled to refuse the request for access to
“citations” in terms of section 23 of PAIA on the basis that other than the warnings
provided, no such citations are in our client's possession or exist. In this regard, and in
accordance with section 23 of PAIA, we refer to the NSPCA Affidavit enclosed herewith.

Finally, the request for "other actions” is self-evidently a request for information and, in the
absence of constituting a valid request for a “record” as contemplated in PAIA, clearly
falls outside of the scope of PAIA. Accordingly, our client refuses the request for
information relating to “other actions” on the basis that it is not required to provide this
information in terms of sections 11 and 18 of PAIA.
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"7.7 Internal NSPCA guidelines, manuals, and any operational procedure documents for
SPCAs or units of the NSPCA in relation to chicken welfare practices and compliance and
enforcement efforts, particularly those relating to any corporations”.

Our client grants this request and has made available the following records:
N the NSPCA's position statement;
2 the NSPCA'’s pamphlet on the transporting of chickens;
3 the NSPCA's pamphlet on chicken care; and
4 the NSPCA's cruelty complaint form and inspector’s report.
THE ADDITIONAL REQUESTS MADE IN TERMS OF YOUR LETTER
In addition to the PAIA Request, our client notes the request for additional information made at
paragraph 8 of your letter (the Paragraph 8 Requests). On ALRSA's own version, the Paragraph 8
Requests are “follow up requests and clarifications”. Accordingly, and taking into account the PAIA
Request, which specifically refers only to paragraph 7 of your lefter (and not the Paragraph 8
Requests), our client regards the Paragraph 8 Requests as: (i) not having been made in compliance

with the procedural requirements confained in PAIA; and (i) in any event, and on ALRSA’s own
version, failing outside of the scope of the PAIA Request.

The above notwithstanding, and without in any way acknowledging the correctness or validity of
the Paragraph 8 Requests under PAIA, the purpose of this letter is also to set out our client’s response
to the Paragraph 8 Requests.

In this regard, and in accordance with section 25 of PAIA, our client has determined that access
will be refused to ALRSA in respect of all of the items set out in the Paragraph 8 Requests.

Records to which access is refused in terms of section 23 of PAIA

“8.1 As such, we request any additional records in respect of the "“welfare concerns
found” in the NSPCA Spreadsheet that could explain or provide greater detail on
the following terms [i.e., the terms set out in paragraphs 8.1.1 to 8.1.27 of your
letter] used in the NSPCA Spreadsheet as they relate to inspections conducted,
including in relation to any further actions taken (such as warnings, citations,
charges, or otherwise that were issued by the SPCA and NSPCA and any
subsequent follow ups, correspondence and related documentation)....

8.4 In some instances, the NSPCA Spreadsheet, records “welfare concerns found”
using only the word “yes”. Is it possible fo obtain details as to the types of welfare
concerns found in such instances, such as how many animals were experiencing
such issues, which actions were taken in response, including documentation
relating to warnings, citations, numbers of animals, efc.2

8.5 The NSPCA Spreadsheet records that in some instances entry to properties was
refused. Could you provide records that indicate: 8.5.1 What actions are typically
taken upon such refusal in order to gain entry to these premises in order to

conduct inspections? 8.5.2 On what basis do facilities tend to refuse entrye ...",
(collectively, the Paragraph 8 section 23 requests).

Our client has instructed us that it is entitled to refuse the Paragraph 8 section 23 requests in
terms of section 23 of PAIA on the basis that the requested records cannot be found and/or
do not exist.

In this regard, and in accordance with section 23 of PAIA, we enclose with this letter the
NSPCA Affidavit confirming infer alia that: (i) the NSPCA is nof, and has never been, in
possession of the records referred fo in the Paragraph 8 section 23 requests, and/or that such
records do not exist; (ii) our client has exercised all reasonable efforts to locate the records
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referred to in the Paragraph 8 section 23 requests; and (iii) it is not possible for our client to
provide ALRSA with the records requested in the Paragraph 8 section 23 requests as such
records are not in the NSPCA's possession and/or do not exist.

8.1.3 In relation to the request for “warnings, citations” made in terms of paragraph 8.4 of your
letter, our client refers to the response it provided to ALRSA in relation to the PAIA request
made by ALRSA to the NSPCA on or about 16 November 2022.

8.14 Further, and in so far as the request made at paragraph 8.4 of your letter is a request for
information, our client refers to what is stated in paragraph 8.2 below.

8.2 Requests to which access is refused on the basis of hon-compliance with PAIA

8.2 Please also confirm which “welfare concerns found” the NSPCA considers to be
offences or violations in terms of the Animals Protection Act, and which provisions
of the Animals Protection Act the NSPCA believes have been triggered.

8.3 We further wish to understand whether the recordal by the NSPCA ... of “none”
and/or “no welfare concern”, and/or “good” or blank (i.e. no wording) indicates
that there were no welfare concerns found in relation to any of the animals at
the facilities inspected?

8.4 In some instances, the NSPCA Spreadsheet, records “welfare concerns found”
using only the word “yes”. Is it possible to obtain details as to the types of welfare
concerns found in such instances, such as how many animals were experiencing
such issues, which actions were taken in response, including documentation
relating fo warnings, citations, numbers of animals, efc.?

8.6 What is the total number of animals on each of the properties inspected or
number of animals impacted by the welfare concerns found during such
inspections? Does FAPU inspectors need to report the total number of animails
affected by welfare issues during inspections, or just note the presence of issues
without specifying numbersé Are there criteria for quantifying the number of
animals affected? What circumstances would be regarded as “necessary” in
order to quantify the number of animals upon discovery of a welfare concern?

8.7 In relation to the criteria against which FAPU Inspectors inspect facilities, is there
a policy, standard operating procedure or other document indicating when a
concern becomes reportable and/or actionable? Further, does this policy,
standard, operating procedure or other document contain steps required to be
faken by Inspectors against facilities where welfare concerns are identified and
monitoring and compliance measures? Is there a document outlining when FAPU
Inspectors must report and act on concerns during facility inspections? If so,
please provide the relevant document, including the steps inspectors must take
for facilities with welfare issues?

8.8 Are inspections only conducted at facilities or are transportation / transit methods

”

also monitored and reported upon?...”,

(collectively, the Paragraph 8 non-compliance requests).

8.2.1 As set out above, the provisions of PAIA apply fo the records of public and private bodies. In
this regard:
8.2.1.1 section 11 of PAIA provides that a requester must be given access to a record of a public

body (if the procedural requirements contained in PAIA are complied with and provided
that access to the record is not reused in terms of any ground of refusal permitted in terms
of PAIA); and

8.2.1.2 a record is defined in PAIA as any “recorded information — (a) regardless of form or
medium; (b) in the possession or under the confrol of that public or private body,
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respectively; and (c) whether or not it was created by that public or private body,
respectively”.

The Paragraph 8 non-compliant requests are self-evidently requests for information and, in
the absence of constituting valid requests for “records” as contemplated in PAIA, clearly fall
outside of the scope of PAIA.

Accordingly, our client refuses the Paragraph 8 non-compliant requests on the basis that it is
not required to provide any information to ALRSA or respond to any of ALRSA’s specific
questions in ferms of sections 11 and 18 of PAIA.

Records to which access is refused in terms of the grounds for refusal of access contemplated
in Chapter 4 of PAIA

“8.9 Could you provide the records produced following individual inspections that are
captured in the spreadsheet requested, which presumably are more detailed?¢ Could you
also explain the methodology of each inspectione Do inspectors complete a forme Could
you provide an exampleg”

As stated above, in terms of section 44(1)(a) of PAIA, our client is entitled to refuse a
request for access to a record if the record contains (i) an opinion, advice, report or
recommendation obtained or prepared, or (i) an account of a consultation, discussion
or deliberation that has occurred, for the purpose of, amongst others, taking a decision
in the exercise of a power or performance of a duty conferred or imposed by law.

In this regard, our client has instructed us that “records produced following individual
inspections” amount to reports. Such reports are prepared for purposes of determining
the outcome to be taken pursuant to an investigation and, accordingly, consfitute
records prepared for the purpose of the NSPCA “taking a decision in the exercise of a
power or performance of a duty conferred orimposed by law™.

Accordingly, our client is entitled o refuse access to this request.

In addition, our client has instructed us that it is entitled to refuse the above request on
the basis that other than the request for “reports”, the remainder of the request is self-
evidently a request for information and, accordingly and for the reasons stated above,
falls outside of the ambit of PAIA.

Having regard to the above, we confirm that our client has taken all steps necessary to respond o
the PAIA Request and has furnished ALRSA with access with due regard to, and in compliance with,
the provisions of PAIA.

That being said, our client wishes to record that ALRSA’s PAIA Request and the Paragraph 8
Requests: (i) are manifestly frivolous and/or vexatious in so far as they have been made without due
regard to the provisions of PAIA and/or the NSPCA's previous response to ALRSA’s PAIA request; and
(ii) require the NSPCA to undertake an amount of work which substantially and unreasonably diverts
its resources. Accordingly, should the NSPCA receive requests in the future which have not been
made within the scope and/or ambit of PAIA, are not described with sufficient particulars to enable
the NSPCA to easily respond to the request or identify the requested record, and/or do not take
into consideration the NSPCA's responses to ALRSA’s previous PAIA requests, the NSPCA notes that
it may be entitled to refuse such requests on the basis of section 45 of PAIA. Further, and
notwithstanding our client’s response to the Paragraph 8 Requests as set out above, any further
such requests of a similar nature will not be entertained in the future.

If ALRSA is aggrieved with our client’s decision to refuse part of the PAIA Request and is of the view
that the decision made was not in compliance with PAIA, we confirm that it is entitled to:

lodge a complaint with the Information Regulator within 180 days of our client’s decision which
complaint must be submitted in writing using the prescribed form (accessible here:
https://inforegulator.org.za/wp-content/uploads/2020/07 /InfoRegSA-PAIA-Form05-Reg10-

1.pdf); or
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11.2 lodge an application with a court within 180 days of our client’s decision for appropriate relief.
12.  We trust that this is in order.

13.  All of our client’s rights remain reserved.




AFFIDAVIT

l, the undersigned,

do hereby make oath and state that:

1.

| am an adult female and the Executive Director of the National Council of Socielies for the Prevention of
Cruelty to Animals (the NSPCA).

The NSPCA is a public body in terms of the Promotion of Access to Information Act, 2000 (PAIA). As the
Executive Director of the NSPCA, | am designated as the information officer of the NSPCA in terms of PAIA.
As such, 1 am duly authorised to depose to this affidavit in terms of section 23 of PAIA.

The contents of this affidavit are within my personal knowledge and belief, save for where the context
indicates otherwise, and are both frue and correct.

BACKGROUND

4.

5.1

52

53

54

5.6

57

On or about 10 April 2024, the NSPCA received a request in terms of section 18 of PAIA from |
S o on behalf of Animal Law Reform South Africa (ALRSA), for access to certain records

allegedly held by the NSPCA {the PAIA Request). In terms of the PAIA Request, as read with the letter

addressed by ALRSA to me in my capacity as the information officer of the NSPCA (the Letter), ALRSA

requested that it be provided with various documents.

The requested documents are set out more fully in the PAIA Request, as read with the Letter, and include,
without limitation, the following (collectively referred to in this affidavit as the Relevant Paragraph 7

Requests):

a lisi of facilities which the NSPCA know to be corporations in the poultry and egg industry {broadly
defined);

a list of facilities inspected during the above mentioned second period (i.e., the period 1 December
2022 to 30 November 2023) which are corporations in the pouiiry and egg industry;

flists, tables and spreadsheets relating to any non-compliance in the pouliry and egg industry:

citations issued to any corporation in the pouliry and egg industry, in respect of violations of animal
protection and welfare legislation and standards, including. among others, instances of ili-reatment,
abuse, neglect and death of chickens;

lists, tables and spreadsheets relating fo any non-compliance, wamings and citations or other actions
in respect of any corporation, in respect of violations of animal welfare legislation and standards
regarding chicks including ilHreatment, abuse, neglect and death of chicks;

internal NSPCA guidelines, manuals, and any operational procedure documents for SPCAs or units of
the NSPCA in relation to chicken welfare practices and compliance and enforcement efforts,
paricularly those relaling to any corporations:

enforcement reports, lists, tables and spreadsheets conceming any corporationin the pouliry and egg
industry;












